GROUND "ATER AND THE LAW ~ SOME SELECTED ANNOTATED REFNRERCES

\\
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The strictly "1cgal" Literaturc of ground-ﬁater use and controles
except for a few essays in certain of the law reviews —- 15 quite limited. A
larger and more pointful source of information and analysis is the legale-

" scientific writi gs of the geologists, hydrologists, meteoroldgists, enginecrs
and others, {hen new statutes are to be drafied by legislatures, and new
decisions are to be made by courts on this subject, such literature may well
be of far greater importance than legal precederts unfounded on sclentific
fact, This may be demonstrated by the ch.racter and scops of the legale
scientific literature of ground water, just one branch of water science, but
one which is of major lmportance to any thoughtiuvl consideration of water use
and ccatrol,

Cround water - the water benecath the vater tabie and which supplies
wells and springs =- 1s one of our most valuable minsrals., In the Uanited
States in 1950, 2,858 million gallons per day (mgd) of ground water was withe
dravn from wells in rural arazs, 3,584 mgd for municipal supply systems, and
5,525 mgd for industrial use. Murther, thz2 quantity of ground viater used for
irrigat;on wiag greater than thu total of the throe types of use cited 1/.
Unlike minerals such as coal and iron ore, ground water is renewable, A part
of the rain, infiltrating beneath the land surface, descends to and raises the
water table, As it does, the infiltrating viater replaces == in part, in vhole,
or even in excess, depending on the circumstances «- ground viater that has bsen
lost by notural discharge to strcams, evaporation, transpiration, and pumping
from wells, Becnruse these things hapnen out of sigzht below the land surface
and because the geologic controls are so variable from place to place, ground
water long has becn but imperfectly understood. This lack of knowledge has
made more difficult the writing of laws f0 conirol its development for man's

use,

TREATISES

Descroix, Plerre

1943, Le regime juridique des eaux souterraines en France et & 1'5tranger:
Paris, A. Padons,.

Compares the features of laws relating to ground water in France, Switzer-
land, United States, and ancient Roms, Mertions aspects of such law in several
other couniries, Discusses the legal aspects of underground dams to control
ground=water f.ow and of artificial recharge to refill water-beuring beds.

¥Geologlst, U. S. Geological Survey. Publication authorized by
the Director, U. S. Geological Survey,

1/ MacKichan, K. A., 1951, Estimated use of water in the United
States = 1950: U, S. Geol. Survey Circ. 115, p. 6.



~ Thomas, Harold E,

1951, The conservation of ground water; a survey of the pressnt ground-
water situation in the United States: New York, MeGraweHill Book Co., Inc.,

327 p.

Reviews over 70 areus in the United Statcs where ground water has been
investigated and classifies the types of problems cncountered, In a section on
"legal concepts", the author shows that many cstablished concepts are now known
to be scientifically untenable and that these concepts should be altered to
encouragze sound weter-resowrce developments, ~

GOVERNIASNT PUSLICATIO!NS

Fiedler, Albert G.

1950, Legal and acononic aspects of underground water, in Proceedings of
Vinnesota conference on underground waters: Minn., Div. .aters Bull, 2, p. 48~

550

Reviews the concepits of ground-water hydrology that bear on legal
control of ground water. Cites ths New Mexico ground-water law, developed as
a result of the necd for regulation of the Roswell artesian basin, us a model
of its kind.

Kansas Vater Resources Fact~finding and Research Commuittee
1955. later in Kansas, a report to the Kansas State Leglislature,

Most water users arc special pleac.rs for a particular type of use,
or for a particular geographic region or river basin or part of a basin, or for
a particular method of development. Because competition for the use of water
exists among users, a State can and should have a vital role in the overall.
program of water development in its boundaries, DBecause of supporting the
collection of basic dala and research, the State should serve as arbiter be=-
tween the conflicting interests of uater users,

McGuinness,; Charles L.

1951, Vater law, with speciel reference to ground .ater: U. S, Geol,
Survey Circ. 117, 30 p.

This report discusses some of the pro' lems in the field of water law
and summarizes briefly the laws providing for tue acquiring of vater rights in
the different States, Hydrologically sounc statutes would: (1) apply the same
rule of law to all ground water rather thun attempt to distinguish between
supposedly different kinds of ground wuter which do not exist in nature; (2)
apply the same rule of law to surface water, recognizing the wldespread inter-
comnection between ground and surface wster and the necessity of treating the
common supply as a whole where such interconnection exdists; and (3) be as
consistent as possible, both in principle and in major provisions, from State
to State where interstate wuter sources and problems are involved, and provide
machinery for lacilitating settlement of interstate disputes by negotiation
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i nﬁtional Resources Planning Board

1943, State water law in the davelopment of the Vest; a report submitted
. to the Yater Resources Commitiée by its Subcommitiee on State V'ater Law
- Bashington, Government Frinting Office, 138 p.

In a chapter deveted ¢t~ ground weter, f2atures needed in an adsquate
ground-water law based on tha appropriation doctrine are listed and explained,
Appendix C summarizes ground-watar law in each of the 17 westarn States,
Appendicez D and F are suggested model ground-water stetutes; Appendix E quotes
the New Mexico ground-water statute, which ic a ploneer of i%ts kind.

'Thomas, Harold E,

1955, Wator righits in areao of ground-vater mining: U. S. Geol. Survey
Circ-a 3-&7' 16 Pey 3 fls_

0f the zaveral majfor phases involvod in current attempts by several
States to devize ejuitable yet hydrologically and legally foasible means of
controlling the withdraual and vae of ground water, ons of the most significant
is the problem of mround-waler mining -~ the withdrawsl of vater from an aguifer
at a rate greatly in excess of replenishment, and the gradual exhaustion of
gtored water, Both major doctrines of watsr law that are in comuon use
riparian (lendowmership) end appropriative -- ore based on the assumption that
a perennial water supply is avallable, Tha Ctutes, principally in the iicst
whera largs-scale ground-water mining is taking place, elther are undeclded
as to a method of administering ground-woter rights in such areas or are
attempting to adapt the existing laws. The result in some "appropriation™
States is likely to be & cormbination of the landownsrship and appropriativs
systems that tekes into account the exhaustibility of the resource.

ARTICLTS

McLaughlin, Thad G.

1955, : Hydrologic aspects of groundewater lau: Am. Vater lorks Assoc,.
Jour., v. 47, no, 5, pe L447-452; Reprinted in Johnson Hatl. Drillers Jour.,
VO 27’ noo 3" p. Llé. 15'

The author develops the thesis that ground-viuter legislation is
difficult to interpret and enforce because the logsl clacsifications of
ground-water are archalc, arbitrury, and sclentilically unsound. Types of
ground-water areas and probleme are described Lo lllustrate the difficulties

in writing good laws.

Tﬁompson, David G., and Albert G, Fledler

1938, Some problems relating to legal control of use of ground waters:
Am, Water ‘iorks Assoc. Jour., v. 30, no. 7+ p. 10491091,
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b .ﬁo illustrate legal control problems srising as a rasult of use of ground
,watur. ‘Discusses general principlec of law and ripghts relating to surface
water in relation to their legal control of ground water. ‘The doctrine of
reasonalbe use and corralative rights does not opoear to bring about desired
ground-water control. The doctrine of appropriation, proserly appiied, offers
a means of control which is belng used successfully in scveral areas.

; Tclmn,.CG Fo, and Amy Co qtip') 3

1941, Analysis of legal concepis of subflow and parcolating waters, with
discussions by Y others; 2m. Soc. Civil !ngineers Trans., ve. 106, Paper No.
2116, p. 882-933,

Some problems corfronting Lhe courts in attempting to determine types
of ground~vater occwrrence rosult fron erroncous hydrologle concepts involwved
in the legal classification of underground weter. Elementary principles of
ground-vater hydrolegy are “"Lu‘ntgd o explain fallacies in ths legal concepts

of "subsurface astreom flou” and "rercolating waters,” The discussion is re-
stricted to vater-tabls or unconfilined conditions and principles of artesian
flow ere not dizcussad.
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