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ll'!lllOLOOY AID WAmR LlWr WHAT IS mznJ to11lkli CCIIIlll aaommF/. 

B.r Arthur H. Piper aDd HarQld J:. 'lh~ 

Perecti ve 

We live in an age or social aDd econOlllic evolution aYOlution so 

deep reaching aDd rapid it constitutes a revolution in Dlllel'OUS fields 

or human concem. Long-stancU ng ccmcepts or what is appropriate aDd 

orderly race drastic moditication it thq are to surrive. To this 

situation the principles ot applied ~logy aDd the taDets of water 

law are no exceptions. Their c01111on groUDi 1 ince~~~plete in the past 1 

becCIIles tenuous when projected into the tuture. 

To h:fdrologists it is cCJDln lmovledge that . the Nation has sae 

trouble spots in water supply 1 occasioned by burgeODing population, b7 

st&rllard.s ot living that seem luxurious to other peoples if DGt to us, 

ani b7 a tremeniousl:r d1naJrd.c industlj" whose voracious thirst tor water 

seems insatiable. Seldom is the •trouble" a mere lack or water in a 

quantity suf'.ticient to serve all real needs J rather 1 water uauall7 is 

available cml7 part or the time, at greater-than-customar.r cost, or 

\Ulder cCIDpeti tion among several potential use~. We can expect only 

that such spots will increase in number and in geographic reach. 

l/ A.pprOYed b7 the Director, u. s. Geological Survq, as a 
contribution to a Co!U"erence on Wa·"' u- Resources am the Law 1 
University or Ml.chig~, jzm Jrbor, September 4-6, 19ST. 

gj Bespectinly DiT.l.sion Hydrologist, Water Resources DJ:ri.sion 
aDd Pacific Area Chief, CiroUD:l Water Branch, U. s. Geological Sw•wey, 
Menlo Park, California. 



Applittd lQdrologr JIU8t accept tvo guides r"" the .tuture a 

b 1- ar 2- cat ton or vatG'--to be uaecl once~ polluted 

in smne degree, alii the dlllpecl on J181 gbbora dolmatreaa has 

becCDe a t.bi. ot the past. Water-suppJ.7 facilities w:Ul bee-. 

progressi"f'al7 1101'8 costl7 8Dd 110re campluJ ccmcCIId.tultl7~ tboee 

who denlop the facilities vill vaat assuruace that their im'est-

menta call be reccmtred vitbin the lite or the denl.GpleJlta. 

More am 110re~ the ratioDal. solutioa tor •ter-suppl7 

stri.Dgelcies vill require caDcerted actioa bT tairq- larle grGUpS 

of water users vbo must .Ue JIUtual CODCessioDS to the ~oD 
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advantage. !s the striDgccies beca.e •re maerous aDd or gr•ter 

geograpnc reach, the iJiterests to be ccapnaised will becaae more 

diTerse, am the nature or the desirable ce~~praaise ma:r ch•nge 

substaDtially .fran one time to another or rrc. cme place to 

aDOthar. In such circumstaaces, a bod7 or vater law vould be a 

severe hamicap it it wer~ rigid. 

In essence, the coaaon water law expresses basic equities between 

users or potential users o1' water 1 as conceived in prep<Dierant public 

opinion. That opinion springs frgm cumul.atiTe experience vith a pal'­

ticular hydrologic enviroment, so that confiictiDg tenets ill tAe 

CCIIIIlon law arise fran experience vi th dit'tereat 811Yir0111eats. statutor;r 
I 

water law takes a further step in that it seeks to project those equities 

to suit fut~ ccmditiODS &Dd all ~logic ear.i.raDients in the ar• 

conred b7 $iCh statute. 



Water lav, llhether c~oa or statJrtor;r, seeks to detiM 1Ja 

absolute t81'11S the .tent to which aa izdi~dual aJ' elljo;r a rilht 
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to water ar the use ot water. tbler the priDciple ot lepl. pncedellt, · 

such d8nm.t1GD111 ~ iDt'laible Ull tiael-.. ~e aore cc.pla 

tile )Qdrcl.ogic tllll"1raalllet, the 110re circ.acribed the ri&ht tbat caa 

be stated. 1D abll!lolute teru. BereiD lies a prospectin d11--the 

realities ot applied hJdrology probabq will teDd toward ce~~prcalse 

aJIODI iDdiTidual illterQta in water or iD uae of •ter, onr wider 

aDd wider areas 1 but the .wolution ot water 1av a.-a JIOre likel7 to 

restrict thaD to widcm the scope vi thin llhich caaprcJIIiH will be 

possible. 
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Han depelda upcm a JIUltitude ot "aources"-trMU, resenoin, 

lakes, wll.s1 sprillp, iDtil.tration plleri•1 ciatel'DII1 the soU-tor 

the tresh water that he Deeds tar his peraoal use, tor his ildustries, 

aDd ~or the plants aDd aniuls that f'urld.ah his ~ood, sbelter, aDl cloth­

ing. 1he ultimate source ot practicall7 all this water ia precipitation, 

am the "sources" meJitioDed vil1 Jield a perennial 111PP17 oDl.J' it the,r 

are replenished b;r precipitation suacmall7a umuall7, or at 10111er 

iDtenals. 

Dle tar. "h1drologic qcle" is applied to the arch ot ennts 

-.rld.Jig the pracress or a particle or water traD the atmosphere throuah 

urious 8JII'ircDlmts upcm or .. uxder the urthls surface aDd back to the 

a'baosphere again. 'lhe ccmtinuit;y Qf the eyelet is a basic h1dJ'olog1c 

principle; because ot that continuit;y, the distincticms betveen water 

in the senral phases ot the hJdroiogic cycle (precipitation, soil 

•ter, grouDl water, surface water) are onl;y traDSient at J118DY places 

alii tiaes. 

Br.l.deaces ot d1 TerSe action aDd reaction between the various 

phases ot the h,m-ologic qcle are nuaeroua aDd videl7 distributedr 

storage aDd diTerSion or S\lrf'ace water u:r cause vaterlocliDI of laDd 

at SCIIle places, but 1187 reduce the grouDi-vater suppl7 at other places J 

p1J1P1Dg tram wells u:r reduce the fiood discharge or streaas at 8(118 

places but stop the nov of spriJJgs aD1 reduce the base nov ot streus 

at other places or times; soil-coDBervatipnmeaaures JU.7 reduce the 

Det supplies ot grauDd water ar ot SlJl"tace vater in SCIIII areas but 

~· th• in at.bere; projects intended to drain surplus sUl"1'ace 

v.ater 11Q' also deplete the groulll-vater supplies. 



~uate17, DOt all INCh iDterplq aDd :I.DterrelatiOil within 

the }Qdrologic 07Qle hu bee leaeral17 UMl clearq recop:lsed iD 
. 

atat.utes or in court decilli01111 perta1 "'"' to water. J.t least iD part 

tb1a ma7 retl.ect the h...an telldcq to isolate ad cODtaiD our prob-

1-~ aDd scale th- c:lCNJl to _,, sue. h isolation of •tar 

problau baa bea facilitated, ot ccnzree, b7 the fact that diaputu 

Uld probl- iJl co10111a1 daJ8 aDd :lJl the n.rat ceDtU17 ot the •tion1s 

histoey were tn ud tar betveea. Btperts at law haTe ccmtr:l.buted to 

isolatioDisa bT sett:I.Dg up ~stiJlct "classes" ot water which ban 110 

sCNIId scielltitic bali a-1 ud b7 tOl'IIUlatiDg unJike rules ud Jvpothnes 

tar each class. 1hia classification ca.onl.7 illcludes: 

1. Sur.tace Rter in vatercourses-ri TerS, creeks, aDd 

utural streuul in general. 

2. OroUIId •ter iD "detiDed UDderg:rouDi streus"-lillited 

to the IIOSt obrious ocClU"'l'ellees because the burden ot proof' is 

usuall)" placed Gil the persca cla1Jn1 ng existence or this class 

of water. laauaplea are the water in cuems or in tcmgues ot 

graTel aai _. that Ullierlie streaa channels but iD turn are 

Ullle.!"l.ain aad bordered b;r illperweahle rock. 

3. "PeroolatiDg" water-that is, all other ground water. 

4. "mttused surtace vatarl'-that is, -.ter on the land 

surtace but not in watercourses or lakes. 

S. SpriDp-aatural discharge poiDta tar grouDl water, 

all1 therefore deri.Ted trca claaa 2 or clas• J. 

,. 



In deteaae ot this 1epl. SJ"&St• ot classiticaticm, iDherited b7 

us frca put IU'JI'&tioa, it mq be arpacl tbat the qualit,' Uld use­

.tnlMSs ot water do •t depe1 Clll the- bT vhich ·it is calleclJ 

also, that the 1epl clu- ~ed &ban are • 5!!S 110re 

artificial than the )Qdrologist' s distiacticm betve• surtace wter 

Gil grO'Uid vatc-1 a DCRf ,au-aee it DGV-JVD-d.OD't d:lat:lDctioD that cua 

reter to the saa water 110lecW.e at ditftu:eat tiaes &111 places. A 

~lassitie:atiOD caBP011l7 is made to suit .a•• cGIDWd.cce. Be is 

li~ to became ccmtOUIIded, hovaftr, it he aa~s a separation tbat 

does DOt exist iD nature, or rice Teraa, Uld legislates or raiders 

jndpents cm the basis ot that talse asLIQIIptiOD. 
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As OD8 a.uple ot ~c fallac7 iD the legal claases of water, 

cODSider "dittused" surface water--that is, water on the l.aDd surface 

but not in a defined va~ourse. In the h\1114 •.t 1 diffused surf' ace 
' 

water as a class c"owm17 is associated vi th .tlood ccmdi ticms aDi the 

"ce~aon en-T' doctriDe ~ pr~1 •ch prapert7 OIID8l" ~ exclude 

the ilmlder trca his laDi b7 vbatanr wea• he sees tit mi UDier scae 

circ'IIIStaDces 11117 d-p adjo1n1"3 propert7 without liabilit7;/ 

3/ Call•ban, c. c., 195? 1 Prillciples ot wter rights law in Obio1 
Cido 1lapt. Bat ural Resources, DiT. of water, P• 16. 

other States illw'oke the 11cirll law" doctrine or the doctn. ot reasOD­

able use at a.l,- respecti-,el.T• The ciril-lav doctrine holds that the 

JB1;ural nov ot dif'tused surface water rr. high lud to lov camot be 

obatru~ b7 the CNDar or the lowar laDd. 1he third doctri.Jie, hcnlenr, 

110uld peDiit such ~ioa it necessar.r iD order that a 11reucmahl.e 

uae11 of the lGifer lAUd aigbt be sustaiDed. Ia these iDstaD.ces the 
}Q'drologic llituati~ll is relatinl.T simple althouch the lepl status 
sa •s COJituaed. 



Ia tile ..s.&r:ld West, haww-•·.- "dU,haid" surtace water 11&7 

u..-· a Tfll'7 clift..-t upect;. ror 8 IPJ•le, 1Jl .Tau it ia CGD­

sidfted to be a ~ of tbe la4 Cilia 11b:l.ch it oocare a:l the JJNP6l tT 

o.t the laJWkNner. A cert.a1a coa ot replaticas 1IOVld pewit a 

'•"'Claar to iJitercept al ae up to a specit:1• IIIIDd.miil ....Ut7 

~ ditf'wtecl surface vatar. It all OVDer8 aercis-.1 this r1Pt thq 

aight; ill cartaill ~, iJitercept all the d:l..thaecl •• ml tM 

now ill str.. ·courses voul4 be~- to the base nov~ Ja the 

a.narid ..n.r-t,. nc:h water c..,.q does DOt pose a tlood. threat 

ad a:l.st~ ~ ~· Jl.wt til it vauld sQOD reach a •lll"f'•ce 

moisture aDd groull4 •tar· llaYiDg reached ODe ot these clestiJatiou., 

it would acquire a ditttll'ellt legal status. Uzder these circ1118taDces 

a l.aDd~ .-r1ep117 cosatiscate, vhile it is tr&D8iellt1T dittued., 

water to 111lich he 110lilcl han DO legal claiJII once it reacbecl cme or·.its 

aatural destiDatiODS. Ia this case, the lav su.erges }Qd:rologic. 

ditferaDCes ill . a siDgl.e, 1Jitl¢bl7 detillecl vater clas~. 
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Ja opposite tallaq ill illnlncl :UI tbe trea-.at ot •tar 1a 

"atarcCNNea11 1111111 that 1D "clet.I.Md ~ ~.· 1'o the" 

two claas• the aae ltip]. rW.a ar., app11ecl ~· Die popular 

CGBQept or a ·=~ atre~a," or a 11UD1erp'OUD:llake,• or 

CIT other ~ ot •ter iJl TrtrT laz'l• C1P8D apaoe1 UldergroUDd probabl7 

ill 4..-J.ncl flocllkanrledp ot Jd.Ma aDd C&ft1"D8 u4 pouibq trca 

.Jllurt.ela "lattll"DD•" Cpa spaces 110 larp are, halrenr, relati~ 

l"&1"8 1D uture. Practicall7 all ~ va.te'r .,.. t.hrovg)l e•J 1 

pore spaces, rathar thaJl ill ·cb•mels ccaparable ill aise or u.ture to 

those or artace atr.u. Such .,.,.aut ill percolaticm ill the aa-1!1fl-
88118e pre~ b7 dicti0J11L17 ad GC7Clopedia. Swm mY•eat probabl7 

pnm.ilr, in a majority ot illstancea that haYe balD clasaitied lepll7 

as "~ UlllergrguDd atreau. • In other vorda, as a geaeral rule 

DO a.oielltitic distiDctiaD caD be .ade betwen the water lepll7 · 

cl.anitied as "percolatiD111 and that 1D a "deftDed Ullll.-p-CNDd str-.• 

Por either, a CCIIpeteDt IQdro].qgiat could detiDe the bcrulllaries 

("bed aJd banks") ot the aquifer (•atreaa")• aDd could trace the 11Dea 

ot f'lov vitll an accuraq that vould. be liaited GDl7 by' the data cnil­

able. In~~ legal precedeut appliea 1m111ce rules aDi DelMDClature 

to aitll&tiODS tbat ~cmq are idelltical Jvdro.lolicall7• 

8 



1he lepl tAaiet tbat grouDd water is ~colatilll" wter Ullleaa 

pnned otherv.l.ae ~ tra court decisiOJ:Ia ...... priaciplea or 

J'or caat'GrlllitJ' with )QdrolQiic realitJ' ~ the lepl. teDirta ucr1bed to 

.now in "~ \DdergrOlDd streas11 llbould be applied to tbe great 

As baa b.- sbaa, this 1IOUlcl 

I'eterse legal prececl~. 

Our caaaon failure to recapdse Uld heed aa't1D'&l )Qdrologic 
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areas as the basis tor daft1Cij:a11t aDd regulatioa. ot wter bas brought 

us iJlto cont'lict vi th the pri.Dciple or CG!t:lJlu:l t7 in the )Qdrolapc 

cycle. 1he bo)IDiarles betnea Nations aDd states han crut-.1 probl._ 

in •ter allocatiODJ aJJ'1' ot these haft been resolftd b;r treaties aDd 

capacta, aJDicabl.T but not alVQB ettectiYel7. Ia a-. States, caatiea 

have bea specified as the Ulli ta tar water ada1 ui stratica,. alii these are 

likel:J' to create s:J.•ilar pl'Qbl.-.&. Although such political bouDiaries 
. . 

JD.Q" be tar leas tbaJl ideal tor purposes or vater regulatiaD, we realize 

that thq we" DOt established priJia.riq tar that purpose, and ve 

~eaYOr to lWlch a reasollable solution Yithin the llmits prescribed 

tor the probl•• Baxt 11.1117 districts tcmaed pr:l.mar:U7 tor vate:r dstalop-

ment or c.trol-iDcllXIi ng irrigation districts 1 drainage districts,. 

reclamation projects, groUDd-vater districts-ban ~ boJmdaries 

UDral&ted to )Qdrologic realit;r. lfazv' imrtaDces could be cited vhare 

the regulatica ot -~has baa iJlat'tectiTe because part; of the water 

vas be)UII:l the jurisdicti• or the respcmsible agea07. 
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11111 "JQdrOlogic equat1•1 • aJd apreasioll ot tile la ot c~ 

wtiOJt of -.s,a, states simpq tbat .tor aJIT specified ana alii illterral 

o~ tiM, the t.tal :lJatlaw of ater JI'Wit equal the total out.nov, with 

JI1'0P'ilr oerracticm ror Qbuges ot storage vithiD the area. lbr ..t 

•tural }Qdrologic 1Dli ta 1 precipi tatiQD. is the dCI'ti•wt s0urc. of 

"illt'l.8,a aDl cliutic fiuctll&tiGDS are such U to~ fiuctaticms 

ot that i.Dtlw vi th tiae 1 ad ccmsequent l'luctuatioll8 ot the auttl.CIIt' or 

o! the ril\ale ill storap, or both. All ot u haft s .. eoup ot vat.. 

to talc$ these fiuctuatiCJDS tor graated am to recOilliae the cause-... ~rect 

relatioallips between storms aDd fiOods, clrou&bta aa:l wter Dhortagea. 

A ccn-ol.l.ar7 of the )Qdrologie equatioll is that UT •tar vitlldratm 

~fir use .ust result iDa conespcnwJ1Dg reduct!• either 1a outtlow or 

1D the TOl.\1118 ot stored vater. In other vord81 it uae is p81'11itted a 

reductioll 1D outnov or iD storage JNSt be accepted.. 7his precept has 

JIOt beea accepted ill all vater lav. 

ln s~ce reaarYOil"a it is stad.ard practic.e te stare water vh8ll 

there is a surplus iD. the streaa, &lid to draw upon the resenoir storage 

wh-. the natural infiov is ilJSutf'ice.nt to satis4 the estahllished WI¥• 

G;roUBi water occurs in utural reaerroirs, to vhich the 8UI8 priDciplea 

appl.)" just as logically. U these JIB. tural reaenoira are to be regulated 

as are surface res&rYOirs 1 ths.r sh®].d store water nl water lnel.s 

sbbuld ris~uriDg the priJicipal recharge aeascm or uch J'8&l"J also, 

the gaDaral treJid -or -~ 18'1'8ls am atorap t~hould be vpll&l"d durilll 

a aeries of vet 1'l&r8. Conwwaeq 1 water leYttls abGuld. ctr.p a1d storage 

should d1w1D1ah dllriJII the sauaa or greatest vitlldraal each -r-r, uri 
the tNDd. should be dGIIJIIal"d duriJig a ames ot drT ,.are. 
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~. ~c c.aept ot IN'N •t.r l'•• ;firs is that -~ 

~ aa •.-tiallwl.,.,. ~- z,.cllarp D4 di•~J a tJae 

rate ot ucJia1cp ri8U tr taUs,. t1ae lltOrlp 1:il tM ~••ttr ~ 

ar deer-• at.u ta •tural d:l8Cllap (lr.r spr111p, ••~irati•, 

....,... ~ .~, - pc')laps tl.illr to OI'Mr ~) ... ,, llal.-11 

the rec~u~rp. •err ..stti~ti• lv' -. to dna1op ~ un .u.r 
lleeeauriq ialllcea cb-.• tawud a _. efl1i.Uillri• oa the ~ ot 

.atllnt. b •t.r produced b7 nlls is .t ._.. ate:r, blat ~ 

ater that baa-- di'dl"ted trca its •t'lll'&l ~·· It a wll md 

nat taka the •t.r-1 it wu14 ...,... liMa discharged at111'al:q illto a 

~ or a spr!Jrg» or dias:l.pated. b;r napdraticm rna ar- ot hi&h 

•ter tabl~ or b7 trrmspiratiOJI ttl D&tift uptaticm. Die tak1111 ~ 

grouai •ter through wlla is cc.parabl.e to the diftl'lli• ot aurtace 

-~ .tlWl atreaa, -.capt tbat it ia easier to trace the course the 

atrea wter wu1d hue .tellOIMd it it had.._ 'bea diYertttd. It is 

a -.cenar,r corollar;r that flrf!JJ."7 wll .ast be apected to w1 fT the 

Daturalm1' tat ot ~ ater-it -.q reduce tbe tuaat1t7 of •tar 

aftilable t• salt graaa1 or greuwaed1 or willw,. or to a sbaJlaw-

•ter AN& subject .._ ewapOratioBJ it '8&7 reduce the tl.w ot a spr!Jig, 

or the clisc~JarDl ot a atr- t-ild ia part bT ~ RWJ it ~ al.8o 

d1w1D1aJt tbe Jield fit otlblr va1l.a 1a the rlc:lat.t7 b;r l.ftllriJIB tile 

grouad-vatar- lenl. 



Ja areas 1lhe.re groulld-vater dnelGJPWDt is ~ ..... , a 

e> r objecti:n of ·applied 1Qdrol017 uri ate ••a FIJit is to 

acbien a ba'•W'e betwaa tbe lcmc-tena oattlair (:!Jiclnd1111 tile with­

d.ravala tw use) ad lq-term a'"rqe iatlft. lD- aNU a 

appro• tmate Mlame hu 'bea acbitmtd. Such a b&l.ace co be upll-, 
hcNetdl'1 if water rights are den.cl Oil the baia ot the orli:'Ml ~ 

uz:lJina vitJI.ctnalal rna .. ell vall, ratMr thaa - the buia ot the 

vitbdraval at a t.iJie vh8ll 1Btl911 aJil out.tlov are :lJl ea..tial bal uce. 

Slibs:e.queat to the :bai t1a1. period at 11181E'1•1a vi tbdraval, the storage 

ia a Mtural rea61tQir.IUII the crutfiav th8Ntrca ~ cbanp sub­

stud;~, iD reSf*IH btth to cl1Mtic tl.uct1atia. alii to lnNn 

acti:rltiea. ~ ruultud; equil.illr:ba tbu ld.gb.t be tar ditt.E-.t 

rna that iJa th• iBitial per1GCI. 

Oil the §tbe:r bad, -..;rater uaers belien tbat p'OuDII-vater 

ln al~Rld iJinl"(e a ~ ot p:reaSlJl"e :l.a fiw1Dg nlla ad ot • 

cartaiJI •ter l.nel iB pWiped valls. lD other wrda~ the ._,. ot 

diftl"lli• should be a basic part ot a water nptJ this aeDt:l.-t 

ia IJ\1PI)Ol"ted b.r CCNrt deciaiOD :1a ~~- states. Such a garantee, 

;hCN&tm: 1 aq JDI1.11f7 the ftl.• ot a g:roual-...1;£ reaert'Dir tvr star1Jrc 

wter, jm~t as a guaraateed a.mtant l.en1. ill a surface res~ 

1IIN1d make ~t reae:rt"Oir ., JIOre -.ftectin thall a vide place iB a 

lDU"elliLated at~. As a4-eadl' poiJitecl out, et~i-...· reaenoir opex-­

atiaJa tor storage, tor gromd at.r as ..U .as te nrf'ac• water, 

requ1ras that the resentir be t:l.llecl ill t:lMa ot aurpl:ua, ad that. 

draa d8lal t~ -.t atar •a.ds in tiaes 11hm the iatltN is at a 
,.,_,__ .&a adw1w1s'U'aw caul4 aiJitaiJa caaatuat water l......U ill 
vel1s oal.7 11tr l"Utricti»> tba v.l thdrava1a tna the naenoir dur1Jic 
~ 1lb8ll the ..- tor ater ia ~~Wtea't· 
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With respect tip a a.urtace raaenoir, •ter ri&bta gelleralq 

appq cmq to a llpi!Citic quat:1t7 or rate ot tlCJif ot vater, there 

bei.Dg • ~ u to the part ot the reeenoir 1lbere such 

water IIU8t be stored. It crcrua4-wter ri&hta 1l'8l"8 ca.parabl.e, thq 

would appq ODlT to a specified ao'llllt ot water, leariDg to the 

holder ot the right the re~ibllit7 tor diTertiDg that water 

f'rcm the reserroir b7 the •st practical •••-epriDKa,. bue naw, 
tloviDg vella 1 sh•l 1 ov plllped wll~,. deep walla,. or aubirriptiOil 

ot crops-but vith • paraaaa that &DT parti.C)ilar· aethod ot di~ 

sion could be used torne:r. Ita thoup a grould-vater ript is 

solal7 to a spec.itied aJDOlDlt ot ater traa aa \lllllerp"oUIId reaenoir 1 

his supplies vith the least possible adYerse ettect upon prerioual7 

d~eloped supplies. Sc.e wells tada7 interfere UDDecessarily with 

prior d.8Telopll8Jl'ta-an interference that could haye been aoided or 

greatlT recluced it the 1l8ll cnmer had had a.pert actnce as to the 

l1»catioa a1li depth to dr11l his vall. 

1.3 



~e ot a ccmataat nl~ 1D storap-.cl.tll the carol.J.u7 

that the outtlaw (:l.acllldiJI& v:lthclrall&ls tor ue) ..t tluct•te with 

the Tar;,iltg 1D1'lov-4oes Dot iD 1•eral -t our ncpd.r•-.. t .. a 

stable .axlJI\a suppq6 but JlaD'T iatulces caa be ciW __.. it 1IIN14 

lMt desirable tor societ'7. Ccmatat 18nla 1Jl lake8 or c• a" • are 

desirable tor reereatioD&l areas, powr, &111 •Y1pt1• :1a -. 

l ocalitie"• Si11Uarl7 tar groUDd vater, tba public lli.Pt -.t lie 

sernd b7 Jl&inta1ning collditiou colducin to spriJic di•cllarsa.t 

sll))irrigati•, or flcnriDI ot artesian wlls,. particularq it tile 

al tel"'latin is a di ttereDt use of the saae •ter v:lth • •ra b' 1 

ticial use ot the total res.GUrCe. Here the aisue ot 1..-al. )Qdrolopo 

priDciples would be iD appl1!DI statutes « "1••"• clecisiGII811 

illiiscrim.iMtel.y throughout a state without reprd w the spedal. 

l'qdrologic coaiitioDS am objectiws :1Ja •ch area ot •ter ..... 

lbdrololic !!!!i;ta•P• ud tM buic clQctr1pp 

of w.ter lp 

In silllplest terms, doubtless onrsillplitied, the Uaitecl Stat. 

spaaa tvo alike )Qd.rologic eDI'iraDil•ts :ln llhida un]1 ke buic 

doctri.D8s or vater lav han enlnd. b~e are the hlai4 .. t wii* 

its ~lav or ripariu doctrine, Uld tile arid. u4 ..a.arid v.t 

ia llbich the doctrae or prior appropriatie llu dft'el.GJ*l, eit.Mr 

acluift~ or 1a cmajdeti• with the ripar!U clectriDe. 



'Dle tvtt ~ Mjo:l.a .. ~ ~ aloJII 

tile 97th .rtdiu. 1b the Mat lie the .31 States et tile lnll1d aid 
' . ~ 

nbh11114 118t. 1tam-.~ u ~ ftt b7 ~te,. Pz-1pitat1oa 

W ~te, c. v.~ 1'48, Aa appreacla tazml a rati.al 
ckasl'ti'*ti• fit cl.iMtes Cliec• Reri.ft1 Te .38, PP• $-94. 

. . 

as a rule 1a greater tbaa tile ~ napotrqapiratie--tbat is, 

greater tbm tile potetial. rate at llhicb the •• cua pull •teo 1Jrto 

tbe a~ .rr.. rz.e.. wter surfaces Uld throu&b tile 1..,.. of 

nptati-. na..re-~ 1a .-..raJ., pnteipitatic:a 1a .re tbala tbat 

neces8&1'7 to susta1a agrJ.c:.:Ltu:r-.1 m1 ardiDari.q the water aurplliB 

ill a simple agricultural eccma.;,. 

1'o ~· vut lie the 17 Statu ot the arid ml a..ar:l.d We.t. 

~ere, u a rulea u«rqe precip1tat10Jl is lea tbaD ~ial 

napotruapil'&tie. 1here1 accardiJigl.J'., the onra1l •t.r auppq 

is peremd.alq 1Dsutt1c1at ~or groviJis crape OD all tbe lud ot.Jaer­

v:l.se arable. WitlliD th•• 17 Vestem States, hovenr • ~ ... are 

scattered areas ot pereNtial •ter aurp1ll8" olti etl7 alODg tile Jiartb 

Pacific coast Uld high in the JIOUIIt;aa n~~B•• 1heae anaa of su:rplua 

dcm-.te the vater-auppq situatioa becauae c~Dq thq are tapped 

to alleriate vatar defic1Mlcies iJl the arid lwla""•• 
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Riparian doctrt. 

'Jhe Dat.ted States hu-.. peoplecllargel7 b7 Jd.lrUts rr. 

hlaid nc1-~ chiefiT iJl Burope. Theae pMple~ accustaad iJl their 

hwe,..,• to a relatiTeQ' sillple ecoaiiJ' baaed • a relati'ft abuldulce 

ot water, ~Olllld a ~UI111ar ~ iJr the eut.ra halt of the 

UDited status pncipitatioa duriJtg the crew1DI -s• ~ 
sutftcieat tor cropa 1 ad a closel7 VOW !Ill •tvork at perem' a1 at~ 

carr.r.1JII surplus •ter aCl'OBs the l.ud to the ocea. To this ~liar 

!J;Jdrolocic ~. aDd to the sillple agriculture ~t prnaUecl 

in the era ot colOJiisatioa, the ""c•-lt\ 

applicable ~17· 

Ill esaeace tb:ls caaon l.av-the riparian doctri.De pGetulatea 

that the right to use water is a propertJ' attacbed to all illh-.rt 

in the lalll~ with aclusin OIIJiel'Bb1p ot tbat rilbt restiDI :lJa the 

laDd.OIIJler. Ia the orig1Da1. sease ot the doctriDe 1 u Olllm' ot laJid 

that SPQS or is C'IBltipous to a "•tercourae" is elltitlect·.to. han 

the straa tlov through or b;r his lad, eaiiSlti•l 17 um1w1n1 ahecl ~ 

quanti t7 ad um,~~p~~' red m qua11 VJ he u::r ..a vhatftar "•tural" 

uae ot the water he de&u.•,· ud he does aot tarleit thoae ri&hte 

:b7 .tailure to uae thaD. 'lhe so-call eel •tural usu are thoee BeCea­

aar.r to ll.te Oil the ripariaa laDd: to meet ct.estic alii culiJiarT 

requ:lr.r,ats aDd to water dcaestic an:J•la. It such uses were 

sut'ftcieDtq larl*,. a riparian GliDer could ~p117 iDtercept the 

total nav ot a stn~~aa, aDd another riparian OIID8r dCJ~~Datrea vauld 

han DD cl-.r buia' tor redress. 



., IJa rwspect; to p1Niil-~ ... , ........... ·r1~· title 

t. DT tbat .seru .. ll:ls lalll. In tile OrJ.ciBa1 "-• ot the 

ripl.riaJl 4ectr11ie., )le ca witlldrn vhatmlr quat;itJ' et that •ter 

he viahaa., te ar purpOse, witbout reprcl to po•ibl• efttlcte • ....... 
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~is aa Obr.l.ft8 )Qdrololic fal1M7 iJl tile riparian 4octr1M. 

_Specilicall.T, BCI.wd:n &Ill ,.J1w1ted r1Pt to •• •ter., attached to 

specific pt.reels or laJd., CIJl be real .q it the •tar d- BOt.,. 

lat&l"&lq. In streas the vater ~ ·ebrioWiq....~ the juriscl:i.ctioJa 

ot ODe r.lpariaa CNDC" to that or DD'tlulr. .,__th tbe laid surtace., 

mo~t ~water •••a just u det1Dit.l7..- thoup al.,.,q-. Dle 

tal J aq is -.t ot INII'ioua aOJaaeqwmce ill the .m.raa..t trca which 

the rlpariaD doctr:lae spft.111-a lnaid cU.te coupled vith a siJaple 

agricW.tural •«**V• Uader those ccmditiGiia the on:rall surplus 

ill precipitatioa ordi»ar:l17 assures tbat the liaited va~uppl7 

requirellaDts are ..t iJa tull. 

'Dle theorwtli~ rigllt or U1i]1111 ted ater uae Ulller the ripariu 

doctriM ~a tip L :Ia U1"ba or •tropolitaa &reaJ lllller 

illteuin agricultural denl.OJO tilt tJiroulh irrigation (which is 

a:padiJII at;eadiq 8ftlll m the hua:ld Jut) J or UDl~ aa illduatrial 

ec~ • .,_ Ulller a h1al.d 811Vi.l'o.--t..- larp d•ems tor water 

at the pla~a fit ccac•tratecl uae 11Q' beccae lllltual.q •cllud:n or 

~ druticall7 c::urta1l the auppq anilable to ripariu uaers dom­

attea. .lccorrli ngq., m the snlutioa ot 'Ule CC8101l ater law 

certa1Ja· Tar1uita ot the ~ 44»Ctn. han· bee- establiahecl 

te uri- clelr•• .ia carta:bl ot tha Stat-. Die pn..:ip&l. uri.ali• 

aN Ml1Md. • .,M:l. 



r:1p&r:lail rJ.cht auat • nu-"1• iJl ...at; aid iJl kbd. 3aia 

ao-call«l Allerico doctr:lae,. or d~ ot ~· •• ,. pl~s 

• tra.!Gti rutr:tctitllll cil tJut -.rlint ripariall ~ 1lbo mpt 

i.Jd.t~ a la.rl• ue tw a plll'patl other tbaa •taraJ.,-tNit i•1 f~ 
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• uae biQitJkl 8.U81;a1J11. ur. - tbe riparia 1..... Bauww, Hcaue 

"~blen. :bectSn•IJ iD tt.e- .ore or laaa iQftiD.""''W'ld.th "Ol'd1.Ml71 " 

. . 
8\lbataatial. JDJDar ot riparia CMt.erS beg1Ja ,,., 111 •t.r- tor a c • 

UJ~D&tural use. In the ead, the dOctriM -.q accel.-ate ratlaer tbaD 

prwnrrt «*1Petiti1'8 un ual-.r wh:l.Qh the· tMial ater auppq·lli.Pt iJa 

effect he CGDtiscated bT a ·r. 1cp riparia1a CNDC'a. 

MUd as it is,. the reertraiJrt of the reuclillabl..,..e doctri• 

has DOt b.etll applied 1Jl all the Stat.. r.r *'*"1-1•• iD a recellt 

WiscolisiD case ( TGIOl ot J.pil'e YS. Ci 't7 ot POJd du Lac 1 1956) the 

appel.l.at poillta out that the clecisioa or 1903 bT the 8upJ; rr Court 

at Wiaco:asi.Jl,. iJl Bubar w. Markel,~ bas stood te S3 ~· 
~t d.ecisioa ccmcluded that: 

J) Jluhar nr~ Merk~, 1903.,. ll7 Wi,a. 3SS1 94 i.w. 30i. . . . 

"~e CNJiler· ot lalli had, at ~- lav, a 
right to siBk ..Us ~ ud use the water 1'rca 
thai supplied bT percolation, 1D ..,. 'Va7 be chHe, 
or allAN it ~ tl.oll &Vq; ~ though . he thereb7 
djJtl ld shed the vaw 1D his aeigbbors l wll.a, am 
ann though 1D • de:l.Dg he was a~uated lJT ..Uciowr 
.,tins." 



. . 
PriDcip].e ot correlatin .ri&hts·- J. further stqe in eYOlution 

ot the riparian doctriDe holds, in essence, that all the riparian 

cnmers in a g1 .an buin enjo7 the total water suppl7 ot that basin 
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in coaon aid, in a tille of water shori'.age, should share proportioo­

atel7 in that total supplJ'. ~is principle bas been applied pr1Mr117 

to grouDl waters. It faces up to the realit7 that water supplies are 

finite in vol 'lllle. Apportio1111ent ot a total supplJ' is reaaonabl7 

straightforward it all the riparian 01111ers use water in the sae vq, 

as for irrigation. Comple:rl ties arise wherever unlike uses are involved. 

~inciple of prescriptive ri5bts.- ~e principle ot prescriptive 

-ights is little more than an acknowledgment that conf'l.ict ot interests 

in water can become so involved as to preclude a straightforward solu­

tion UJXler the riparian doctrine. It is not based on 1JD7 ·hydrologic 

principle and works to intensifY competition in the dsvelopaent of 

water. lbler the principle, an "adverse" use of water that is mai.D­

tained "openly am notoriousl7" for a sut.ticient term ot yaars acquires 

a legal status equal to that of other uses in the a.a11e basin. Thus, 

a riparian right that is not used can be lost to 1 or imnairecl b7 an 

adverse use upstream. 'lhe term of adverse use required to· establish 

a prescriptive right is dete:rmined b7 an applicable statute ot 

l:l.mi tations; the term varies greatl7 trom one State to another. 
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N!dntatratiu .control .ot waters Ulller th• rierie doctrine.-

.b the riparian doctrine is ~eel on propert7 ripts in uae ot •ter 1 

the States in which that doctrine prevails can exercise o1 n1 strative 

confjrol ot waters only' UDder their police povera to preserve the 

"public veltare, satet;y, aDil health.• 1he uteDt ot such colltrol 

varies videl;y amoJII the States. Soae, but not all ot the controls 

are based on or seek to appq bJdrologic principles. New J.esq 

probably bas gone farthest ·in its ettort to l.iJd. t groUDd-water 

witbdravals to perem1al yield, as ill the rlcinit;y ot AtlaDtic Cit7. 

In that State, control is exercised tbrcnJ&h a 8J8t.l ot term liceDaes 

that are issued to users and tbat have maJV' ot the ettects ot the 

appropriation doctrine (which will be outl iDed). Licemes' are 

renewable if the Di:rision ot Water P.oliq and Suppl;y detenaines the 

total water supp:cy- to remain adequa~e. Bovenr, because the licenses 

do not run indetinite:cy-, at least one manufacturer decl1 Ded to 

locate a new plant in the State. 

nte riparian doctri.De in suearz.- Jmong the .31 States that 

constitute the humid eastem half ot the United States, the riparian 

doctrine prevails in all except Jti.Jmesota and .Ml.ssissippi. As ot 

Jul;y 1, 19.37, JliJmesota abrogated the riparian doctriDe am adopted 

the doctrine ot appropriation tor both surface waters and grOUDd 

waters, excepting danestic uses serviJJg less than 26 persODS1 uses 

!or purposes originati.Dg within the geographic boulidaries ot 

municipalities, or prior beneficial uses. In 19S6 lfississippi 

simnarly adoptecl the doctrine ot appropriation, but in respect to 

surface waters onQ-. 



, lD recent JNr111 s~ral other laaterD states han aM1ned 

their wter policies aDd water lavs rather critical.l7, to appraise 

their adequaq aDd hJdro].ogic realit7 iD respect to mtr IIOUDtiDI 

dre""•talrate. Daeae include Delavare, Oeorpa, Iowa, le,ntucq~ 

~laid, Jllcldpn, Olio, Sout.h Caroli:Da, aal 'l'wa••-· ••o!ll 

these examinations, that b;T the Water Poliq C~ttee ot South 

Carolina succinctq azprenea a cmaon appraisal iD these wordru§/ 

§/ South Carolina Water Poliq C~ttee, 19~, .l 'Dft water 
polif:T tor South Carolinat Report to OeDeral .laerbl71 P• 30. 

•It is onl.7 vi th the overdnelopaent ot a streua or 
other water supply' or its curtail.JieDt b7 droupt that we 
realize bov outiiOded aDd inequitable our water law has 
beccae. It is outmoded in that it recopisee onl7 td~atic 
uses• ot lSO years ago. It is inequitable both to riparian 
OMners aDl to the people ot South Carolina as a llhole. .ls 
each riparian mmer who in the past aq DOt ban used his 
water takes even his nall share, he reduces the a110UDt tor 
all riparian owners in caaaon. 'lhus 1 a riparian cnmer who 
earl7 has invested in equip~~ent to use water sees his 
iii'Testment reduced in value as his equipaent operates at 
less and less ot its capacit7. As an owner in CCIIIIDOD be 
bas a valuable right; as an ildividual owner be bas a right 
that decreases in value as it is used in ca~aon. 

"'lhe State as a whole also loses. lb:ler present laws 
there is li ttl.e that can be done to prevent a needless 
amount or our water wealth tlowiDc UDUSecl into the ocean. 
lbier modern coDdi tiona the riparian doctriDa imposes a 
seconi injustice on the peoples ot South CaroliDa. Under 
strict interpretation the riparian doctrine gives use ot 
water only to those OVD:ing lam bordering the watercourse. 
others in the State can use the water onl7 b7 grant ot the 
riparian av.ner, b.T legislative grant or b7 prescription-­
adverse use tor the time required b7 law to ooav:evt/;iUle 
use into a right. 'lhe people ot South CaroliDa as a whole 
are restricted in their enjeyment of an important resource 
even though the State holds .final title to it." 
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Doctr1ne ot prior appropriation 

In the s•iarid to arid cll.-te that preYail.a oYer the 17 

Western statea,. the riparian doctriDe voUl.d be unreal. Saa. 

parts ot theae States receift ~oup precipitation to srov ll'U888 

aDil gra:I.Ds; these areas l~ve deYeloped in clr7 rarm.rw, espec1all7 

of wheat. Over the West as a whole, however, arable l&Dda receiTe 

el'ltirel7 too little precipitation tor cropa; c~on'l.7 thq are 

remote fran sources of irrigation water, and are aore exteDBin 

than could be served by the total water suppq. 'lhua, agrJ.culture 

is successful onl7 where, aDd to the extent that, water is avail­

able tor irrigation. 1bis general detici8Jl07 ot water is aara­

vated b7 the water d-ands ot axpazdirJc urban areas ud ilduat17. 

The doctrine of prior appropriation &YOlved UDder aDd con­

forms to the realities of this climatic enrirc:maent. In briet 

the doctrine holds that title to all wa'ter ~«l~~e. stit&··•r 

the "public," that individuals can appropriate water tor beDe­

ticial use 1 that as between appropriators •the .f1ret in t1JIIe is 

the first in right," that the right of water use is forfeited 

after a statutoey period ot nonuse, but that the right is neither 

contingent on nor proportional to landolmerahip. Appropriations 

are recorded under a s79t• ot applicatioDS aJd pend. ts UDder 

State or county agencies. 
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. 
Dae appropriatiTe doCtr:l.De is abeolute in respect to 

surface waters :l.n an. ot the Western State-Idaho,. Jlozrtua, 

lf7tw'•• ......._, Utah, Colorado, &Jill._ k:lco. !bne roa a 

~gotinuows belt spam1nc bath nann ot the C@t;ilaltal Diride 

fral the CanMiu boulida17 to the Jk:i.caD. BT ilaplioati~ the 

doctrine is also absolute ill respect to the p-oullll •ten ot 

those States • a1. though specific lecialation to that ef'fttct baa 

DOt been tmactecl ill all. 

b-ee ot the Western statee-.iriscma, Lmau • aJd OregaD 

haTe adopted the appropriatin doctriDe u their priarT •ter 

law but 1 in so doiDg, han recogrrt• eel "watecl" ripariu rights 

to the extent or prior beDeticial wse ot •ter UDder those rights. 

Jlsa, tbese "YBstecl" rights ware llllde aubject to forfeiture after 

a statll'tor7 period of DCDuse. In 19SS, Oregon ldopted a cOIIpre­

hensive Statewide groulld...,.ter code which is based on, lNt •bodies 

a highl7 signUicaDt departure trua, the appropriatiYe doctr.I.De. 

J.riscma lacks a c<llpr8h8DIIin £l'OUDII-vater code. 
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ID the 1 zzm1 mnc Westem statea-WaahiJWtdD aDd Califol'Di& 

alq the Pacitic Coast aJd Jlorlh Dlkota1 South Dakota, llebruka, 

Oltl.ab-.w alii iUaa to the Mat ot the CQDtm.atal DI.T14e-both 

the ri~ aid the appropriati'ft doctn.a are in etfect C1ll'l"f!!lltl• 

llpaC. ill this paper does .,t, auttice to Nriw the ~ ~catiODB 

1D application ot tvo doctri..Ma to regu.l.atiDc water d8nlop181lt aDd 

use. In Selle respects Texas is in the IIOIIt Cc:JIPlax a:l.tuation, ill 

that it follows three uncoordiDated cloctriDes for three •cluaea• 

ot water, a~ fon.ovsJ/ Surtace,vaters, or those 1D ._tercCNI'IIIIf;" 

'11 IrrigatiGil lbgiDeeriDg aid JlaiDteaaDce, .lupat 1956, aumv­
of water rights b7 Stat81!11 wl. 61 P• ;o. 

- -

are replated b7 both the riparian aDd apprvpriati'ft doctr::I.Ma 1 

coDCUrrelltl.7. "Dittu.sed" surface water, or that DOt ill a recop1secl 

vatercolirse, belcmp to the peracm aa. whose laDd it a:ists. Orowd 

water, where regulated at all, is regul.atecl bT COD8ernJIC7 cUstricts 

UDder the riparian doctrine 1 with sa. concessiODB to the priDQiples 

at reasODBbl.e use aDl ot corralati'ft rights. 

Liaitatioas at the tppr.spriativ doctrilp.- lilsl it .applies 
I 

a:clusi"''81T1 the appropriatin doctriDe atford.B u obri.OWI aDd 

pr.acticabl.e mechaDi• tor curta:1l1Dg the use ot water trca st.r.. 

or lakes lihel89'8l" such dneloJ*Crl; cmJl"takes total suppl.7. jdequate 

records ot the valid appropriations Ud of streu&f'l.GV are required, 

at caurse, but usuall7 these records are available or can be dn'eloped 

without UDdue del.q tor an adjudication. 



In tbe area or- th* apprapriatin dootr!De, vater legtalatioa 

hu p'OiiD alii dlrnloped tJarou&hout tbe hiatoq ot ut111satiOD ot 

tU vate-- reeaaro.. Rather ~. the vat.ra ftnt uecl tal! 

imptiOD,... tz- ..w-, a1d nrt..,. •ter d:l.aputtliliWe 

~ rill'• .. P'Gdd..at.err dn'el(ped; -· .tin ~~ 
~. Slariace •ter lAclalatie nnl.ted fna O~CNa aDil 

iwedi&te •ada, .- l*lerall.l' ~ 7-.rB elapaecl batare lltatutee 

~to grDUIIl water vere .. ct.d • .&a a renlt, aurtace- ad 

grcnmd...,.ter r1ghta are c~ODJ.T recorct.d aDd ada1n1 stered aeparateq, 

although in --.r states Ulder the supeniaion ot the sae ottlcial­

~ the stat. lagineer. 1beae ccmtitioDa craat. sa. probl .. 

in regard to r:lghts in intercoaDected supplies ot surface bel grOIDil 

water. states that ll&Te adGPted a si.Dgle doctr1118 ot water r:l.lhta 

can resQlft such prvbl.- tairq reldiq. 

'Jhe dit1'1culties are increaaecl -.rkecl17 it., within a silllle 

state, the appropriatiTe ald r:lpariaJI doctr:l.Des appq c0DCU1T811t17. 

In sc.e states, t~ e*'"•le, surface water is ccimdde:red u a public 

auppq subject to appropriation, 1lbereu groUid •tar ia recop:lsecl 

as appurteaurt to the lJull and tharetore pr:lwteq mmecl. Ja poi.Dted 

cmt b7 Butt ~b:bla J/ 
Jl Hutcb1zw, w. J.., 19S6, Teal aspeCts ot grcnmd-vater 

probl.-1 Pacit.l.c 8outllve!lrt lut~8DC7 ec-ittee, ld.nutea ~ 
S6-l -.tiJJB, Attaclaaent B, 9 P• 

IICarrel.ation ot r:l.Pts ia DDt teaaible in a state llbicb, 
tor nD}•le, recopla• Bclusin appropriation r:lghta 1D 
surface ~, Gil ri&hte ot absolute Gllll8rllhip ot ptll'­
colati.Jig vat.r.. ._ it such percolatU. ntera are 
ccmcluai.,.q prowed. to be p)Qai~ tri.l;nltai'T to a nrtac. 
strea,. tbe atr.a ~ obriouq can ban 110 lepl 
cl•1• oa tMa it 'Ulq are held to be the abeolute propwrtJ 
ot tJae onrlJUI GIWIIM'e. 



lJl reapect to gtOUDl •ter • acl.ai:n applicatiGD ot the 

appropriatift doctr:l.De vwld •- to ot~ the - -.cba"' • 

tor .,.,1,.,.. to~ in actualitt. how'•••~ the ~~eohmrl• 

ia far tra ethctiw • ....._ iB~l11le the follelld.JII• 

ia cb~ b7 vithdrlnral ar other act ot IIIID,. ~ the 

ettecte are obscure ad dtmllop ewer a lCIIII mternl. 

are prerequiai te to IIOid.toriDg the bebarior ot a gromd-. 

water bod7 UD:ier uae. 1'or tev ~ ad tflr no state u 

a whole are such recorda 8lld results ot iaeatiption 

&T&ilabl.e. Ccms~, anrdratt ca.o~ eacapea 

recopi tion llhile it is aal 1 • 

). lJJder most ¢at~ grolllld-vater codes• iDcipiet 

or actu.l ow&~ would im'oke the declaration ot a 

11reatricted-use" or 11critical" area and the prohibition 

or reatrictioJl or addi tiOJal vella ar iJlcreased vi thdravals. 

Such prohtbition or restriction 1187 be tutUeJ denlq ·at 

vould be checked, but not DeCessariq ita ad:nrse ettecta. 
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. 4. ~causes am. ettects ot gromd-water anrdr.att are 

DOt 1'8Yaraible 1macli t~ or tu'lq. Cona~, cuttiDg ott 

vitbdravals iD the reterse order ot their prioritiea ot appro­

priatioa does DOt uaure that the ettecta ot Unl~ vUl 

be retra'Ced. 'UDder- t.htMe circuataDaes, h8re stated all too 

br:l.ef'l.7. reapc:ID8ible atticials nrr c• onl7 are reluctant to 

iJrroke statutOIT prcrrisicma1 UDder the appropriatiTe doctri.De1 

tor reclucillg liSe · ot groUJii water. 1hq -r haTe e1 ther ot two 

reat1011able doubtsz that tile available f'acts would sutftce to 

sustain the administrator in aJ17 appeal trca his order tor 

reduction,. or that the statutory procedure would in tact re­

capture the status of' the earlier apl'l'C?Priators. 

• 
h Jlax:l.co has had the longest experience wner statutes appl71DI 

the appropriatiTe doctrine to both surtace water aDd grown water. 

Polir cases traa tbat aperience 8l"8 .. J igbt«rtng, as f'ollCMI ~ 
2/ Bliss, J. H.,. Jdm1 n1 stration or the grouDd-vater la1i of' In 

Maxicot AIR. Water Works J.asociation Jour., wl. 4.31 PP• 4.3~ •401 19.>1. 
. . . . . 

1. UDier natin ccm:iitions, certain large spri.Dp in the 

northern part of' the Rosvell Basin acted as natural relief Y&lT88 

t the artesian basin. ~e water .traa these springs vas quickl.y' 

appropriated b7 earq settlers. ewing to subsequent intai81Te 

deulopllillt; at the groullll--ter ~uppl.J' b7 vella, the artesiaD 
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head. has so clecreued that the tlcv t'rCIIl iDd1 ridual spriJII orifices 

either baa ceaaed or hu dJ•i n1 shed greatl.J'. Dlua 1 certaiD holders 

ot the earliest surtace-vater ri&hta in the basin haYe abudanecl 

their dnelo~a. 



Dae artesiaD baaiD haring bean cln'eloped. &&O&sld:nq, 

it has been closed to turther appropriation b7 the state 

a.g!•eer• llld.er this action, hovenr, holders ot the 

depreciated surtace-vater right.a are precluded halo~ 

iDg nl.iet b;r tappillg the grouad...,.ter bod7 that susta1 ned 

thCMte rights UDder natural coDditioDS. In this inatallce, 

applicable lav treats surface water mi g?"OUDd. water as 

though thq afrorcled disti.Dct aDd separable sources of 

supply. Actual 171 as has been suggested, the separation 

is fancifUl.. 

2. ~e Pecos Ri:ter Ce~~pact 1 which gCJYerDS the allo-

cation or stream. waters between Hev Haico aDd Texas,. provides 

that: "Hew Mexico shall DOt deplete b7 un1s actiT.l.ties the 

fiov or the Pecos River at the Hew Msxico-Teus state liDe 
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belov an amount which will gin to Texas the quantity or water 

equivalent to that available to Tams UDder the 1947 ccmdition.* * * 
In maintaining the f'l.ows at the Nev Jfuico-Taxas state liDe 

required by' ·this compact 1 lfew Maxi co shal 1 in all iDStances 

apply the principle or prior appropriation vi thin lfew Maxi co." 

ntese t8X'JIIS pose a prospect! ve dileama as d8Y8loped in the 

f'ollov:lng p."ragraph. 



:l.comidenble part ot the bue t1011 1D tbe Pecoe Kiftl" 

vu Uriftldi Ullller •tin ccalitioll8, rr. the artesian aDd 

UIICOilt1.Md ar•bd •tar bodi. ot the RosnU Buia. 21le 

p-ould-vater denl.OJ anta that ha"e been cited, hovner, han 

IN&tl.T dim m ahecl this base now am their u1 tiate ettect 

ca the tlaw ot the riTer vil1 DDt be eridellt t(fr .uv- JaG'S 

to cc.e. ~. ult:laate ettect ~be so great that the t.l.Oir at 

the State 11M is d1wrJzrished1 "llT uza'• actiritiee.," to less 

thaJa that ot 1947. In this situation, susperld1ng the juaior 

surhce-vater appx'Opl'iatiGIIS probab1.7 wulcl be iDattectin 

because in l.arp part thq do DOt 1Dnln base tl.CN. Suapead.­

iDI the true jUDior ghts, thaee iD groUDl.,.ter sources, 

voul.d iD tbeor7 attect the r:l:nr .tlov ml ultiateq ai.ght 

aatiat7 the terms or the c.pact. Jlunnr, this r..q 1IOUl.d 

take ethct ewer a la~~g term ud VDUld DOt otttJr aD t.ediate 

solution. 
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tela to CCIIlcetrate around tbe 11011t praducti n vella aad 

the JIOet productin laDds. Cons~, sc.e parte ot a 

11h1le othtlr parta1 with less desirable lands or _,,_. 

Jields or water, are Tirtual17 Uld;ouchecl. In the DOrtherD 

part; f4 the ltlmma lallq, tor 8QJ11Ple1 the gromd--ter 

suppq n.a beeJl ~appropriated in the T1cialt7 ot 

n..J Dl• Ja the southern part of that bu:la, hOII&Yer, con­

siderable additicmal dratt Jlight be dispersed ewer an 

axtansin area with little detr1aeDt to prior appropriators 
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to the north. At aa.e tiJie the State l'ag1neer perllitted 1110 

hrther appropriatioDS in certain areas of the bu1n1 the 

bOUDdaries of those areas harillg been nDd a•l'llhat arbi­

t~, ot :aecessi t7. ~is approach prvnd liDSatistactor.r 1 

especiall.7 near the bouz.jaries ot the desir' "lted areas. In 

CGDBequeDce 1 the eat ire basin ha~ beeJl closed. to rurther 

denl.opunt. ~ ot 1951, the State IDgiDeer bad DOt d8nlaped. 

an acceptable tamul.a uaier which ccmtiDued appropriatiODS 

might be permitted 1D areas Qt light denlc)lnswt 8't"C llbile 

thq were denied in adjaC8Jit areas of optiJina denloplellt. 



tbat the state lngineer •all determille whee plibllc at.ra 

are aailahle tor approp~'iation. It vu \dder this nctiOJl 

tbat autb.or.l.'t7 bad baeD ~ tor closiJII a buill eitlaer 

in part or 1D whole. JIGwe'nr, a 'buic 4l'JIII't101l bu ...._ 

raised 1 does the state IDiiDeer haft &llthori t7 to uke such 

deteftliDati.. tor llhol.e baaiDa or parts ot buiiiB, or auat 

each applicatioa tor a ..., app1'0priation w aaaeued • the 

..rit ot its i.Dii'Yid.ual aituaticmt 

• • 0 ' 
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JdMll7, water lav VOUl.d detille the right. ed obl.1p.tl,oJ111 ot 

iDd:l. Yiduala :lD. respect to use ot vater, proTide tor .JI8CeS8&17 rep­

lation lJT States t1r other appropriate jurisdictiCIIII, aDl J8t allow 

reasoDable fiadbili t7 ldlereualer the XatiOil as a whole llilbt 

ettecti~ J~aD&ge its water deatiJV'. As vas poiDtec:l CNt ar illplied 

ill preced:I.Dg pages, curl'8Jit water law •bodies .-a tal 1 aciea aJid 

JlUII8l"OWI incGDaistencies rna 0118 state to another. 1b !Qdrologists 

the current lav sa.s a contused ad cantoUDiiDg baaia em vbich to 

att.pt resolT.l.Dg water problems ot the .nrture. 



1ft» tb •ti_.. ~ ~c 1DIUII'tr7.t .,t, ewe the 

huaid Jut ca ottftr.t into the :lDiletiJI:lte future• an onrall nrplua 

1D water supplies. Ia the arid ad s.m.ar:l.cl West the proepect,iw 

iabal.,..,.. betn111 wter suppq ad vater dp"" is pwater. As a 

11he»le the lation llli8t UR its •tar SUpplies 110ft aili..,. et.teo­

ti~ as tiae goes OD providiJIB artiticial starap to a.ooth out 

Mturets f'luct•t.i.Dg supp}TJ recl•1Jtl!ll waters pelluted b7 d•astic 

or industrial wstes _,_ those -.t~ ot iDtmor qual.it.J'J ad 

allocatiDg naUable llVP.Plies to the createst onrall ~· 

b total ll&ter suppq • the 1.a1ll surAce :l,a su-a ad lakH.t 

iD the aerated see ot soU water. Gd 1D the aaturaW sOM ftl 

grauzd •tar sst be MI'Bia:l collectinlT • a siDgle ~ 

serriDg a siDile aagregate -.c~. 

Ja the iJitrocb1ctiOJl to this paper it vas stated tbat the 

ratiaaal. solutiOD tor foreseeable vater-wppq striJipJicin v1ll 

lie 1D concerted action b7 ftiir~ larp groups ot vater usera.t 

mak1• autual cecessioDS to the c-on adYatageJ also ~t the 

mture « the desirable capn.ise 11a7 ,.,_,.. substaD.tiall7 rr. 
one tae to ancrther or trc. o• place to aotber. 'lhe writers 

belien that the tollCIId.Dg ccmcepts are •sfl.lng 1D the an&s ot 

greatest pre8811nt oa vater supplies z 

1. J.n :tndirldual's cl.aiJI to azclusiT& jurisdiction onr 

81fT particular count ot water • to be used as he sees tit alid 

the disc&l'ded.- 1lill c~ to be T.land as a caprice ot hiator,r. 

Die riparia1l cloctr.I.Da• Yith its cancept or absolute prapert7 

righta ill~. vi1l ~obsolete. 
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~P et all •t.r nppli• rat• ia t.- •pDlic,• 

ooll.ect1~ becc.e v1.cieq accepW. 01-.Hr prapipl• of 

33 

the doctrJ.Ji. v1l1 'be WUied ill~ opiJd.aa appropriati.-. 

ot ll&ter v1ll bee• catillget Cl1 a ue ldd.ch retlir* tbe p-aat­

eat powiltial adw'alltaie to the "public• at tbat p&rticular t1Jut 

ad pl.aceJ ADd. the dopa ot "the 1'1rst bl ~ is the .t1nrt 1Jl 

right" vill be aet'tel81 to ..tbiJig len thaa aa abaelute priorJ.tJ' 

vi thOut regard to the 111.1mwr ot water 'WJe. Ia ather lftll'da,. th• 

apprapr:l.atin doctrt. v1ll. becGala cauplecl to the police ponr ot 

the state, to the 8lli ot optbna adTa1rtale to the c•eral puhlic 

veltare. A first ~ ill this clirecticm hu bee take in the 

grOUDl--ter code adopted in 19SS bT Oregtll. 

J. water sources and resenoir sites on the laDi surtace 

aal water sources aDd utural ru81T01.n ~th the lai s~ace 

v:Ul cc.e to be wuaged as a siDgle suppl7 1 tor allocatioa Delli£ 

all Mads. IJt this situatiQD1 ~ u agfiJley' ot the utlli't7 "Qpe, 

either· an arm at gowemraeat or t\mcticm1ng ualar g.we:.tJIIIIUd;al 

licese, would appear to haTe the DBoessar.r broad CCIIIp8t;elat. 

PollGIIi.Jig are the challep$ posed b;r foreseeable trada iD the 

va~q tield.1 To the ~legist, that he acquire allll acteq1iatel7 

illtarpret the large bod7 ot water tacta raqu1red b7 the Ratia tor 

prudati aat etrectin UMg...t ~ ita wter deati.,-. To the apecial­

ia,t iD law, that he shape a 'bGIQ" ot wter 1av ~am pewittiJIB 

such ~. 'UDder adefiU&te aDi apprapr1.ate cllecka IIDil balaDcea. 

OAl.T bT aeetiJII thase challeDgea ill substatial ..sure Yll1 b1drelocr 

amwter l.av n.i a vide w.cm grOUIId. iJl the M\U"'8• 
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